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memorandum opinion. 


Jurisdiction. 

This is an appeal from a judgment of the District Court 
@ntered October 16, 1946 [IR, 32], imaavor* of the de- 
fendant, and denying the plaintiff’s prayer for recovery of 
$20,673.38 |[R. 6], paid and alleged to have been illegally 
assessed as manufacturers sales taxes. Motion for new 
trial was made |R. 32-36] and denied by order dated De- 
cember 24, 1946 [R. 36]. Notice of appeal was filed 
February 18, 1947 [R. 37]. The jurisdiction of this Court 
is invoked under Section 128(a) of the Judicial Code, as 


amended. 


=p. 
Questions Presented. 


First: Whether the District Court erred when it con- 
strued the so-called ‘Rental Agreement” [R. 5/, 70, 73, 


77, 82] as a lease in legal contemplation. 


Second: Whether the District Court erred when it 
construed the so-called ““Rental Agreement” [R. 57, 70, 73, 
77, 82| as a lease of the type which Congress contem- 
plated when it inserted the word “lease” in Section 3440 


ot the Internal Revenue Code. 


Third: Whether the District Court erred when it 
failed to construe Section 3441(b), Internal Revenue 
Code, as prescribing the manner in which the tax should 
be computed in the case of taxable sales, other than tax- 
able sales at wholesale, and whether the District Court 
further erred when it failed to construe Section 3441(c), 
Internal Revenue Code, as prescribing the time of payment 


of the tax, in the limited instances therein enumerated. 


Fourth: Whether the District Court erred when it 
determined that appellants did not use their product in the 
operation of a business in which they were engaged within 


the meaning of Section 3444 of the Internal Revenue 
Code. 


Statutes and Regulations Involved. 


The applicable statutes and regulations will be found in 


the Appendix, iwfra. 
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Statement. 


The case was tried by the Court sitting without a jury, 
and the evidence consisted of the testimony of two wit- 
nesses for the appellants, together with real and docu- 
mentary evidence adduced by them. No evidence was in- 
troduced by the appellee. Appellants’ testimony was, by 
stipulation [R. 54-55, 76], based on an assumed set of 
facts related to appellants’ actual method of conducting 
their operations. After briefs were submitted, the Court 
rendered a memorandum opinion |[R. 20-22], and subse- 
quently filed findings of fact and conclusions of law favor- 
able to the appellee [R. 23-30]. 


The following is a summary of the manner in which ap- 
pellants conducted their rubber leaf decorative display 
service business: 


Prior to the time appellants developed their decorative 
leaf service it was necessary and customary for meat mar- 
kets to use parsley or some other natural green in decorat- 
ing their meat counters. The use of these natural greens 
required the butcher or market operator to change them 
frequently because of natural deterioration. In addition, 
they were not washable, and if they became soiled or con- 
taminated, it was either necessary to change the entire 
display or to allow the condition to remain, thereby pro- 
ducing an unsanitary situation. The time required of the 
butcher to make a change in his decorations was consider- 
able and the expense of procuring fresh greens was often 
very substantial. Further, in many parts of the country 
at various times of the year, no fresh greens were avail- 
able for decoration. 

Appellants, after considerable experimentation, devel- 


oped a decoration made of rubber, colored green, and cut 
to resemble parsley. ‘They also developed a metal clip for 
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display use in holding the decoration. This decoration, 
and the clip, provided the color contrast and decorative 
effect which was desired in meat markets. However, ap- 
pellants soon discovered that many butchers were not in- 
terested in purchasing this unique invention. It seemed 
that these butchers were unable themselves economically 
to install the necessary holders in the counters and when 
the decoration became soiled, they lacked facilites for reno- 
vation: but most important of all, many butchers preferred 
that a display expert solve their display problems and 
service their display needs. It was to meet this situation 
that appellants expanded their business to include not only 
manufacturing and sale of the decoration, but also a dis- 
play service which appealed to the majority of meat 
markets. 


Specifically, appellants’ representative is a meat display 
expert [R. 62, 63]. He prepares an accurate diagram of 
the counter or showcase involved, [R. 46], determines 
the angle of the glass at the front of the counter [R. 47], 
and from this information and from the nature of the 
meat products sold ascertains what and how many decora- 
tions are needed [R. 46]. He removes the platters of 
meat from the display case [R. 47]. He washes and 
cleans the case [R. 47]. He installs holders and arranges 
the leaf in the holders [R. 47]. He then replaces and 
arranges the meat in an attractive manner on the platters 
[R. 48] and will even suggest re-cutting of the meat to 
obtain a more effective display [R. 48]. When the plat- 
ters have been replaced in the case, he completes the 
decoration by inserting rubber leaf units between the 
various platters [R. 48]. 


Appellants’ representative returned regularly (during 
the period under consideration every sixty (60) days) and 
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redecorated the showcases [R. 60, 74]. He then would 
remove the rubber decorations which he believed were 
soiled and would replace them with new or renovated 
decorations, as he might elect [R. 61, 74]. 


In addition, if the occasion arose, the appellants’ repre- 
sentative would upon request return to the market and re- 
decorate at intervals other than the periodic service time 
[Rk. 61]. For example, if ammonia is spilled on the rub- 
ber leaf the leaf will turn black [R. 71]. This might oc- 
cur at any time and appellants are prepared to redecorate 
and to render this and other special services [R. 61]. 


It has been the experience of appellants that at the time 
the sixty (60) day periodic service is rendered, their rep- 
resentative usually determines to replace in excess of 50% 


of all the decorations as well as a considerable percentage 
of the holders [R. 74]. 


All of this service saves the time of the butcher who 
would otherwise be required to procure and change the 
greens if he continued to use the old-fashioned parsley 
imeciod |i. Oo |. 


Appellants make only a periodic service charge in con- 
nection with their display service business [R. 61]. No 
additional charge is made for the original installation of 
the holders, no additional charge is made for special re- 
placement of soiled decorative units [R. 72]; no additional 
charge is made for periodic replacements [R. 75]: and the 
charge has no relation to the number of units which are 
actually replaced when the display is serviced. That is, the 
charge remains the same whether 10% or 100% of the 


decoration is replaced at any time. Determination of the 
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number of rubber leaf units to be replaced rests almost 


entirely with appellants’ representative [R. 81]. 


Appellants incur substantial expense in renovating the 
soiled decorations | R. 107-108], and devote a considerable 
portion of their plant to the operation. For example, the 
cost of transporting soiled decorations back to the plant 
and of transporting renovated decorations from the plant 
to the salesman, during the period under consideration, 
amounted to $13,568.16 [R. 108]. It was also necessary 
during that period of time to expend $29,580.80 in costs 
within the plant in renovating the decorations [R. 108]. 
It will be noted that this cost is something slightly in ex- 
cess of 3¢ per unit renovated [R. 107]. Since each unit 
must be renovated approximately 4+ times a year [R. 99], 
and since the cost of manufacturing a unit 1s approxi- 
mately 20¢ |[R. 106], it is apparent that the expense of 
renovating the unit during each year amounts to approxi- 
mately 60% of its initial cost. Also indicative of the ex- 
penses to which appellants are put in connection with the 
service phase of their business, is the fact that they were 
required to maintain special machinery for renovation |R. 
85] and that the renovating process itself consisted of a 
substantial number of steps which required approximately 
one week to complete [R. 79-80]. 


These expenses were included in and were recouped only 
by means of appellants’ periodic service charge. The 
amount of that charge bears no direct relation to the sales 
price of the article. ‘The average selling price of appel- 


lants’ products was approximately 38¢ per 18-inch unit 
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[R. 52] whereas the periodic charge based on a similar 
unit, 11 cases of independent stores, was 7¢ per month [R. 
101], from» which it is apparent that a sum equal to the 
sales price would be recovered in only six months, by 
means of the service charge. It follows that the service 
charge included a great many expenses which appellants 
would not have been required to bear had they only sold 


their product. 


Examination ot the so-called “Rental Agreement” [R. 
eo 70, 73, 77, 62], will show that it is a service ticket 
printed on a standard form by Western Sales Book Com- 
pany. In addition, the uses to which it was put further 
illustrate that it is designed only, and primarily used, for 
accounting purposes |R. 98], and shows that it was purely 
incidental that it contained an acknowledgment that the 
rubber leaf decoration remained the property of the appel- 
lants. Some of the uses to which that slip is put are as 
follows: It serves as a receipt by appellants’ representa- 
tive that he has collected and received money [R. 68]; it 
shows the quantity of the rubber leaf decoration and 
holders installed by the salesman from which the account- 
ing records are set up in appellants’ Home Office [R. 95, 
97, 98|; it is an acknowledgment by the market operator 
that the rubber leaf and holders described have been in- 
stalled in his counters |R. 68]: and it further serves as an 
acknowledgment by such operator that appellants’ repre- 
sentative has rendered the service to which he is entitled. 
It is used to inform the accounting department when an 
account is opened [R. 57, 58], when additional rubber 


leaf or holders are “added to” those already in the hands 
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of a customer, [R. 58-59, 70] or when a portion of the 
amount in the hands of the customer is “picked up” [R. 
59], when an account is cancelled, and how much has 
been collected |R. 91]. In addition, appellants received 
from 24,000 to 30,000 of these completed sales tickets in 
the course of a year |[R. 100] and many of these sales 
tickets were used to inform the accounting department 
that only service had been rendered [R. 73, 77]. 


The butcher, in short, contracted for a decorative dis- 
play service for his showcases [R. 62-63] and had no 
right to possession of any particular decoration for any 
particular period of time. Appellants’ obligation was to 
decorate the butchers’ counters and maintain them in an 
attractive state [R. 62]. They were under no obligation to 
furnish a decoration of any particular kind. It was rubber 
but it might as easily have been something else. Appel- 
lants determined when the display was to be changed and 
determined exactly which articles of decoration and which 
holders were to be changed and replaced [R. 74, 81]. 
In brief, appellants were engaged in the business of 
deocrating meat showcases, and as a part of that business, 


furnished rubber leaf decorations manufactured by them 


IR. 62-63]. 


Appellants concede that they manufactured a taxable 
rubber article within the scope of Section 3406(a) (7), 
Internal Revenue Code, as it existed during the period 
from October 1, 1941, to October 31, 1942. The dispute 
exists as to the manner in which the amount of the manu- 


facturer’s excise tax should be computed. 
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Summary of Argument. 

The so-called “Rental Agreement” fails to identify any 
specific property as its subject, nor does it state any term, 
and, accordingly. it fails to meet the tests usually applied 
to determine whether an instrument is a lease. 

Congress, when it used the language that “the lease of 
gaakeicle ~ “ * shall be comsidered a tazsablescale of 
such article’ was contemplating only those leases which 
closely approximated sales, 7. e., leases wherein title passed 
to the lessee on completion of the payments called for, 
and the so-called “Rental Agreement” is very definitely 
not of that category. 

At all events, Congress clearly has evidenced its inten- 
tion that in the case of sales at wholesale the manufactur- 
er’s excise tax shall be computed on the price received; in 
the case of sales at retail the manufacturer’s excise tax 
shall be computed on the fair wholesale market price of 
the articles (irrespective of the price for which in fact 
sold). It is further provided in all cases, that the whole 
of the tax shall be due and payable on the first of the 
month succeeding the month in which the taxable transac- 
fiom occtirred, except that im the cases of a Pease. an in- 
stallment sale, a conditional sale or a chattel mortgage ar- 
rangement—that is in the cases of the deferred payments 
specified—special provision is made to determine when 
the tax becomes due, !. e., as the installments are actually 
collected, although, at the outset. the tax is computed in 
the same manner as in the case of other sales and it is 
merely to be paid over a period of time. 

Appellants “used” the new rubber leaf decorations 
manufactured by them during the period from October 1, 
1941 to October 31, 1942 “in the operation of a business 
in which they were engaged” and, accordingly, were sub- 
ject to the excise tax computed on the fair wholesale mar- 
ket price of the decorations so used. 
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ARGUMENT. 


I 


The District Court Erred When It Construed the So- 
called “Rental Agreement” as a Lease in Legal 
Contemplation. 


The Supreme Court of the United States in Herryford 
v. Davis, 102 U. S. 235, 244, 26 L. Ed. 160, 062 (eeu 
when considering a case which involved determination of 
whether a document was a lease or a conditional sales con- 
tract laid down the following guiding principle: 

‘ck * * Tt is not to be found in any name which 
the parties may have given the instrument, and not 
alone in any particular provision which it contains, 
disconnected from all the others, but in the ruling 
intention of the parites, gathered from all the lan- 
cuage they have used. It is the legal effect of the 
whole which is to be sought for. The form of the 
instrument 1s of little account.” (Italics supplied.) 


Applying this rule to the so-called ‘Rental Agreement” 
[R. 57, 70, 73, 77, $2], pritited in quantity by Westen 
Salesbook Company, and recognizing that “the form of 
the instrument is of little account’’, it is apparent that this 
printed accounting slip did not constitute a lease form. It 
does not by any manner of means purport to contain the 
entire understanding of the parties. There is nothing in 
it which can be said to describe any property which is 
leased to the X Super Market for any particular period 
of time. In fact, appellants could install the decorative 
service, return five minutes later and exchange half of it. 
return still a few minutes later and replace each 18-inch 
unit with two 9-inch units and the butcher would have no 
ground for complaint so long as his meat counters were 
properly decorated. There is nothing in the form which 
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required appellants to furnish an article made from rub- 
ber. It might have been changed from rubber to any other 
substance and no provision of the so-called “Rental Agree- 
ment” would have been violated. While appellants, except 
when rendering special service, as a matter of election on 
their part, made their periodic service every 60 days, they 
could as easily have elected to remove and replace the 
decoration every week, or every two weeks or they could 
have rendered this service every 90 days, had they so de- 
sired. All these things and more could come to pass with- 
out in any way being subject to any language whatsoever 
appearing on the standard printed form referred to and, 
in fact, without violating any understanding between ap- 
pellants and the butchers they served. 


It was said in Levin v. Saroff, 54 Cal. App. 285, 201 
Pac. 961, 963: 


“To create a valid lease, but few points of mutual 
agreement are necessary: First, there must be a 
definite agreement as to the extent and boundary of 
the property leased; second, a definite and agreed 
term; and, third, a definite and agreed price of rental, 
and the time and manner of payment.” 


Accordingly, it is submitted that the sales slip desig- 
nated “Rental Agreement” fails to measure up to the re- 
quirements of a lease in that it has no language from 
which the term thereof could be determined and, further, 
there is no specific property or even a specific type of prop- 
erty winich is tlre subject of the lease. This cotclusion is 
also borne out by the very volume in which these tickets 
were used, that is 24,000 to 30,000 per year [R. 100] 
which further negatives any idea that appellants entered 


into that many separate and distinct leases a year. 
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The District Court Erred When It Construed the So- 
called “Rental Agreement” as a Lease of the Type 
Which Congress Contemplated When It Inserted 
the Word “Lease” in Section 3440 of the Internal 
Revenue Code. 


The Congressional Committee Reports, both at the time 
the words ‘‘or leased’ were inserted in the 1924 Revenue 
Act and at the time that language was inserted in the 
1932 Act, as hereafter shown, as well as the general rules 
of statutory construction, compel the conclusion that Con- 
gress intended the tax to apply only to those leases which 
were in fact sales or which closely approximated sales. 


Regulations 46, Section 316.9 [Appendix, imfra], ef- 
fective during the period under consideration, define a 
“lease” as’: 


“*k %* %* a continuous right to the possession or 


use of a particular article for a period of time. * * * 
The contract must give the lessee the right to possess 
or use the article, without interruption, for a period 
of tine.” 


The record in this case is clear that appellants’ repre- 
sentative determined which decorations and_ which 
holders would make the most attractive display. 
The butcher had no right to demand any particu- 
lar decoration or to demand a new one instead ot 
a renovated one, or even to demand one made of rub- 
ber. He had, in fact, no right to the possession of a 
“particular article,’ nor did he have a right to the pos- 
session of an article “without interruption, for a period 
of time.” Appellants’ representatives could and did remove 
soiled decorations from time to time and at various times. 
They might elect to change any part of the display. Ap- 
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pellants could at any time remove any particular decora- 
tion, their only obligation being to maintain an attractive 
display. It follows, at all events, that the Commissioner’s 
Regulations themselves, by their very language, preclude a 
holding that appellants “leased” their product. 


Research discloses that the assessment of a manutfac- 
turer's excise or sales tax on articles sold or leased first 
occurred in Section 900 of the Revenue Act of 1918. The 
words “or leased” were added at that time, but in neither 
the House, Senate nor Conference reports is reference 
made to the reason for including these words. Section 
905 of the same act simply refers to “jewelry sold by a 
dealer.” The latter section was amended by Section 604 
of the Revenue Act ot 1924, to provide that the tax was 
to be levied on “jewelry sold or leased.” Concerning the 
addition of the words “‘or leased” inserted in Section 604, 
Senate Report 398, 68th Congress, Ist Session, found in 
1939-1 C. B. (Part 2), page 294, contains the following 
very illuminating comment: 

“Since dealers frequently dispose of goods under a 
form of contract termed a ‘lease’, which in reality is 
a contract for a sale with payment by installments, 
it has been expressly provided that the tax herein 


levied applies to such transactions.” (Italics sup- 
plied. ) 


It should also be noted that when considering the Reve- 
hue Act of 1921, the House proposed that in the case of 
the manufacturer who sold his product both at wholesale 
and at retail the excise tax should be computed upon the 
amounts actually received in either case. This proposal 
was rejected. Senate Report 275, 67th Congress, ist Ses- 
sion, found in 1939-1 C. B. (Part 2) sheds considerable 
light on the attitude which Congress then entertained con- 
cerning the question of whether manufacturers should be 
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handicapped from a competitive point of view as between 
each other by the manner in which the excise tax was 
computed, and was followed by the Congress. That Re- 
port states, at page 201 of 1939-1 C. B. (Part 2): 


“MANUFACTURERS DoING A WHOLESALE AND RETAIL 
BUSINESS. 


“Under existing law a manufacturer of any of the 
articles taxable under Section 900 of the Revenue 
Act of 1918 doing a wholesale and retail business is 
permitted to compute the tax upon his retail sales 
upon the basis of his wholesale selling prices. The 
House bill eliminated this provision. The effect of 
the amendment proposed in the House bill would be 
to make each manufacturer compute the tax in the 
case of retail sales upon the amount received by the 
manutacturer from such sale, and would place manu- 
facturers who have to engage in a retail business in 
order to place their articles upon the market at a great 
disadvantage when competing with manufacturers 
who are able to sell entirely at wholesale. Your com- 
mittee recommends the retention of the present 
method of computing the tax in the case of retail 
sales.” 


The Revenue Act of 1926 made no material change in 
the language which is here under consideration and the 
Revenue Act of 1928 repealed all manufacturer's excise 
tax. 


The Court in Peoples Outfitting Co. v. U. S., 58 F. (2d) 
847 (Ct. Cls. 1932) in considering the addition of the 
words “or leased” by the 1924 Revenue Act to the section 
relating to the excise tax on the sale of jewelry, said 
(page 851): 

“The same provision under which the tax is now 
imposed was contained in the 1918 and 1921 Revenue 
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‘Acts. The 1924 Revenue Act made the tax apply also 
to cases where the same articles were leased, but ce 
think the imtention of Congress it adding the words 
‘or leased’ was to prevent any doubt or conflict where, 
under contracts of this naturc, although fully com- 
pleted, a claim was set up that the transaction was in 
fact merely a lease, and therefore not subject to the 
tax.” (Italics supplied. ) 


The manufacturer’s sales tax was restored in 1932. 
Congress then provided in Section 618 of the 1932 Act 
fore oeeiom stem. R.C., Appendix, wafra) that “the 
lease of an article * * * shall be considered a taxable 
sale of such article.” By this language Congress cannot 
be said to have spoked in either ordinary or precise legal 
language. That is, a sale is not a lease and a lease is not 
a sale in accepted legal terminology. Accordingly, it seems 
only reasonable to conclude that Congress was groping for 
language which would prevent entire avoidance of the tax 
and was not attempting by that language to state a differ- 
ent standard of computing the tax. The understanding of 
the members of Congress at that time is best illustrated by 
the following quotation from Senate Report 665, 72nd 
Coneoress, lst Seseien, fottiid in 1939-1 C. B. (Part 2) at 
page 528: 

“Sec. 616 of the House Bill, retained as Sec. 605 
(actually 618) provides that the lease of an article 
shall be considered the sale of an article, so that the 
tax cannot be evaded by a lease contract which does 
not involve passage of title.” 


The understanding and intention of Congress to adopt 
an integrated excise tax measure is further illustrated by 
the fact the? in Stection 622 01 the NOS2e%et (later Sec. 
3444, 1. R. C.. Appendix, mfra) provision was made for 
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tax on the ‘‘use” by a manufacturer of his product, which 
tax was to be computed on the fair wholesale market value 
of the product so used. 


When Congress, in Section 619 of the 1932 Act (later 
Sec. 3441, (c), I. R. C., Appendix, mfra) used the»word 
“lease’ in a series of things enumerated, the others being 
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“conditional sales” and “installment sales,” it seems quite 
evident, under the familiar rule of eyusdem generis, that 
the word ‘“‘lease’’ was used in the same sense as the context, 
and that although the transaction was called a lease what 
was actually intended was a lease which amounted to a 
sale. This interpretation is aptly illustrated in the Peoples 
Outfitting case. supra, and in the quotation from Senate 


Report 665, supra. 


Further, construction of the statutes under considera- 
tion, should be approached in the light of the doctrine 
stated by the Supreme Court in the case of Gould v. Gould, 
245 U.S. Woree2" Bar 21 ae: 


“In the interpretation of statutes levying taxes it 
is the established rule not to extend their provisions, 
by implication, beyond the clear import of the lan- 
guage used, or to enlarge their operations so as to 
embrace matters not specifically pointed out. In case 
of doubt they are construed most strongly against the 
Government, and in favor of the citizen.”’ 


In Bankers Trust Co. v. Bowers, 295 Fed. 89 (C. C. A. 
2d 1923) the Court refused to consimue a statute so a: 
to require the income of a decedent and that of his estate 
to be placed on an annual basis, when another construction 
of the statutes was possible, saying: 

“Inequity would flow in following the formula pro- 
posed for taxation under Sec. 226(a), if applied to a 
decedent and his estate, particularly if the practice 
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was indulged in of using the month and a fraction of 
a month in calculating the income. Where a construc- 
tion of a statute will occasion great inconvenience or 
injustice, that view 1s to be vetoed if another and more 
reasonable interpretation is present in the statute.”’ 


The situation presented then is one in which the Court 
is called upon to construe a statute, or a series of related 
sections of a single Revenue Act, in such a way, within 
the language used, as will protect the revenue designed 
to be raised thereby and yet comply with the intention 
of Congress and the mandates contained in the two de- 


cisions last referred to. 


If appellants had simply manufactured and sold their 
product to others for use in a display service business, the 
revenue to the Government would have been substantially 
the same as if appellants’ contentions herein are adopted. 
That is, the revenue would have been 10% of the whole- 
sale sales price in the first instance and 10% of the fair 
wholesale market price of the articles used by appellants, 


both of which are obviously equal. 


To construe the statute otherwise would be to occasion 
“great injustice’ to the taxpayers and in a manner which 
would closely parallel the situation considered in Senate 
Report 275, 67th Congress, Ist Session, supra, wherein a 
proposed change in the law was rejected on the ground 


that to effect the change: 


eS = = would place nianutacturers who laxe to 
engage in retail business in order to place their 
articles upon the market at a great disadvantage when 
competing with manufacturers who are able to sell 
cuimely at ovlielesale, * “* * 
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The injustice to appellants who used their product in 
the operation of a business as a means of producing reve- 
nue, as compared with a competitor who purchased ap- 
pellants’ product and thereafter engaged in the same busi- 
ness is easily illustrated. If it be assumed that appel- 
lants produced two units and sold one for 37.945¢ and 
used the other in their business, in competition with the 
purchaser of the first unit, the excise taxes on the two 
units, while imposed on the same articles by the same stat- 
ute, would be computed in vastly different ways. That is, 
if it be further assumed that the unit retained and used 
by appellants produced a gross revenue of 60¢ in the first 
year it was used by them, the Government would demand 
a tax of 6¢, whereas in the case of the unit sold if it pro- 
duced the same revenue, a tax of only 3.8¢ would be paid, 
the tax in the first case being computed on gross revenue 
and the tax in the second case on the fair wholesale sales 
price. The gross injustice produced by this method of 
computing the tax is even more clearly brought out if 
the second year of competition with the purchaser be con- 
sidered. In that year it is assumed that each unit again 
produces 60¢ of revenue to the owner. In the case of the 
competitor no further tax is collected, but in the case of 
appellants the Government would demand another 6¢ tax. 
That is to say, identical units taxed under identical stat- 
utes would, in the case of the unit sold to the competitor 
produce a total revenue to the government of 3.8¢, where- 
as in the case of the unit used by the manufacturer a reve- 


nue of 12¢ would be produced in the first two years and 
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O¢ per year thereafter during its lifetime. Not only does 
such an interpretation produce a wide disparity in the ap- 
plication of the taxing act to identical items, but it places 
appellants “at a great disadvantage when competing” with 
persons who purchase their product, to paraphrase the 
language of Senate Report 275, 67th Congress, Ist Ses- 
sion, Supra. 

Applying the rules of the Gould and Bankers Trust Co. 
cases, supra, as well as common sense, the statute should 
be construed strongly against the Government and in favor 
of the taxpayer, and since the construction adopted by the 
Government would occasion great injustice and a more 
reasonable interpretation is present in the statute, it seems 
only logical and equitable to conclude that by using the 
laenace that Vthe leage ef an article * * * shallcon- 
stitute a taxable sale of the article’ Congress must be held 
to have intended to prevent the evasion of the tax “by a 
lease contract which does not involve passage of title’ {S. 
Rep. 665, swpra) and not to have intended thereby to in- 
crease the revenue or to provide a wide disparity in the 
tax collected and catise great injustice as between tax- 
payers contingent only upon the label applied to the trans- 
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The interpretation urged herein means that Congress 
micmdled the ‘ase sto’ Be addressed toa leases G@thich” Was 
similar to a sale and to base the tax on the sale price or 
fair inark@t value of the taxable article and to prevent its 
entire evasion by a subterfuge. To interpret the statute 


in the manner here suggested by appellants would not 
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only protect the revenue designed to be raised thereby, by 
providing a uniform basis for computing the tax, but 
would also comply with the mandate of the Gould and 


Bankers Trust Co. cases, supra. 


In addition, a contrary holding has the effect of de- 
termining that it was the intention of Congress in the 
case the transaction took the form of a lease, to impose a 
tax on revenue only—in substance an income tax—not- 
withstanding the tax was stated by Congress to be a manu- 
facturer’s excise tax. Since an independent income tax 
statute existed during the time in question, 1t seems wholly 
unlikely that by the statute under consideration Congress 
sought to impose a tax on revenue or income and was 
undoubtedly directing its taxing power to another sphere, 
to-wit: the manufacturer's wholesale sales price of an 
article. This would provide the basis for computing the 
tax, whether the article was sold at wholesale or retail, 
leased in such fashion as to constitute for all practical 
purposes a sale, or used by the manufacturer. This view 
is sustained by Jndtan Motorcycle Company v. United 
States, 283 U.S. 570) 75 L. Id. 1277 ( 1981) , wherein The 
Supreme Court was construing Section 600 of the Reve- 
nue Act of 1924. The Court says (p. 1280): 


“The section provides that there ‘shall be levied, 
assessed, collected and paid upon the following articles 
sold or leased by the manufacturer, producer, or im- 
porter, a tax equivalent to the following percentage 
of the price for which so sold or leased.’ 


* ** 2K 2 2 a 2* 2 


= = 


“Both parties rightly regard the»tax as an excise, 
and not a direct tax on the articles named. But they 
differ as to the transaction or act on which it is laid. 
Counsel for the plaintiff insist it is laid on the sale. 
Counsel for the government regard it is laid on manu- 
facture, production or importation, or, in the alterna- 
tive, on any one of these and the sale. We think it 
is laid on the sale, and on that alone. It is levied as 
of the time of sale and is measured according to the 
price obtained by the sale.” (Italics supplied. ) 


To summarize: Congress defined a taxable sale as in- 
cluding a disposition by a lease contract which closely re- 
sembled a sale, ¢. e. a so-called “lease” which provides that 
title shall pass on payment of the “rent” reserved. Such 
agreements are sometimes construed as true leases and at 
Ourenemas comditionalysales (see 24 R. C. L., Sales) Sec. 
747). In the interest of the uniform application of Fed- 
eral tax laws, and, to avoid distinctions between jurisdic- 
tions, it was only reasonable to include this type of “‘lease’’ 
agreement when defining a taxable sale. Hence, Section 
3440, Internal Revenue Code, is properly construed as 
ineaning that the same excise tax will accrue whether the 
article is sold or whether it is “leased” by a “lease” which 
provides that title shall pass only when the “rent” re- 
served has been paid, and that this result shall follow 
whether the instrument be construed as a true lease or as 
a conditional sale. Since title would never pass under the 
so-called “Rental Agreement’, it was not such a “lease” as 
would be within the purview of section 3440, Internal 


Revenue Code. 
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The District Court Erred When It Failed to Construe 
Section 3441(b), Internal Revenue Code, as Pre- 
scribing the Manner in Which the Tax Should 
Be Computed, in the Case of Taxable Sales Other 
Than Taxable Sales at Wholesale, and It Further 
Erred When It Failed to Construe Section 
3441(c), Internal Revenue Code, as Prescribing 
the Time of Payment of the Tax, in the Limited 
Instances Therein Enumerated. 


Section 3406, Internal Revenue Code [ Appendix, infra], 
states that an excise tax is thereby imposed “on the price 
for which (articles are) sold.” (Parthensis added.) Sec- 
tion 3440, Internal Revenue Code [Appendix, infra], de- 
fines the lease of a taxable article, by the manufacturer, 
as a “taxable saleeof such amtiele’’ Ti, for the sakeror 
argument only, it be conceded that appellants “leased” their 
product within the meaning of Section 3440, it would then 
follow that they had thereby consummated a “taxable 
sale’ of such articles and had become liable, under Sec- 
tion 3406 for tax based “on the price’ for which soldy 
Congress. in Section 3441, Internal Revenue Code | Ap- 
pendix, infra|, has defined “Sales Price.” Subsection (a) 
of Section 3441 relates to taxable articles sold at whole- 
sale, and since it is not understood that the Government 
is contending that the appellants “leased” their product 
at wholesale, that subsection has no application to this Ac- 
tion. Accordingly, the subsection which would determine 
“the price for which (appellants) sold’ (parenthesis 
added) their products would be subsection (b) of Section 
3441, Internal Revenue Code. That subsection reads as 
follows: 


“(b) If an article is— 
(1) sold at retail; 


ce: 


(2) sold on consignment; or 

(3) sold (otherwise than through an arm’s length 
transaction) at less than the fair market price; 

the tax under this chapter shall (if based upon the 

price for which the article 1s sold) be computed on the 
fair price for which such articles are sold, in the or- 
dinary course of trade, by manufacturers or pro- 
ducers thereof, as determined by the Commissioner.” 
(Italics supplied.) 


Section 3441(c), Internal Revenue Code, reads as fol- 
lows: 

‘“(c)(1) In the case of (A) a lease, (B) a con- 
imact for’ tae™sdle vot avMafrticle wherein at is —pro- 
vided that the price shall be paid by installments and 
title to the article sold does not pass until a future 
date notwithstanding partial payment by installments, 
(C) a conditional sale, or (D) a chattel mortgage 
arrangement wherein it is provided that the sales 
price shall be paid in installments, there shall be paid 
upon each payment with respect to the article that 
portion of the total tax which is proportionate to the 
portion of the total amount to be paid represented by 
such payment.” (Italics supplies.) 


The italicized portion of the respective sections show 
Mat One states the manner in which the taxes Sal] « *"* 
be computed” and the other states the manner in which 
tie tax “Shall be pard” in the four cases therein 
enumerated. It 1s the purpose of this argument to dem- 
onstrate that Congress in the first instance used the word 
‘computed to mean exactly that, and in the second in- 
stance used the word “‘paid” to mean exactly that. The 
word “paid” was not employed to mean ‘“‘computed.’’ 


No counterpart of Section 3441(c), Internal Revenue 
Code, is iound 11 any revenue act prief to 1932. The 
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problem of when the tax was to be paid in case an article 
was disposed of on installment payments was dealt with 
in Regulations 48 (August 1924) which provided, with 
reference to a conditional sale and to a “lease’, as follows: 


“Art 4. When Tax Attaches: 
2k * x * * * * x 


‘In the case of a conditional sale, where the title 
is reserved until payment of the purchase price in 
full, the tax attaches (a) upon such payment, or (b) 
when title passes if before completion of the pay- 
ments, or (c) when, before completion of the pay- 
ments, the dealer disposes of the sale by charging off 
by any method of accounting he may adopt the un- 
paid portion of the contract price, or (d) when the 
vendor discounts the notes of the purchaser for cash 
or otherwise, or (e) when the vendor transfers his 
title in the article sold to another. 

‘In the case of a lease, which includes a so-called 
conditional sale agreement purporting to-be a lease, 
the tax attaches upon the total amount payable under 
the instrument upon the execution thereof and de- 
livery of the article to the so-called lessee or to a car- 
rier therefor.” (Italics supplied. ) 


It 1s obvious from the Regulation that the tax “at- 
taches” under five different conditions im the case of a 
conditional sale, whereas in the case of a lease, it attached 
at the time of execution and delivery only. In other words. 
different times for the payment of the tax were prescribed 
in the cases of conditional sales and leasés, by the prior 
Regulation. 


Three cases illustrative of the difficulties under the prior 
law as defined by the last quoted Regulation—both as to 
the Government and as to the taxpayer—were considered 
by the Courts. 


=e 


In the case of Lippmans, Inc. v. Hemer, 41 F. (2d) 
556 (D. C. Pa. 1930), the Court held that the tax attached 
when the property was leased (without discussing the 
meaning of the word “leased” ). In Carter v. Slavick Jew- 
elry Co., 26 F. (2d) 571 (C. C. A. 9th, 1928), conditional 
sales contracts aggregating some $72,000.00 were entered 
into, whereas only some $49,000.00 was collected thereon. 
It was held that the tax attached when the contract was 
entered into, and accordingly, on the higher figure. The 
Court said, 


To conclude, it is our view that Congress intended 
no distinction between an absolute sale and a condi- 
tional sale, and that in either case the transaction is 
assessable when it is entered into.” 


The Ninth Circuit, in the Carter case, supra, held that 
the quoted portion ot Regulations 48, so far as it related 
to postponing the time for payment of the tax, in the case 
ot a conditional sale, was beyond the authority of the 
Commissioner, and that the tax accrued at the time of 
execution and delivery in both the case of a conditional 
sale and a lease. (One dissent.) 


Peoples Outfitting Co. v. U. S., 58 F. (2d) 847 (Ct. 
Cls. 1932), was a case in which an instrument was desig- 
nated a ‘lease’ and provided for the payment of ‘rent 
to lessors”’ covering jewelry delivered to “lessee” and con- 
tained a provision that “lessors” agreed that if ‘‘lessee” 
fulfilled the agreement ‘“‘lessors’” would convey a free and 
clear title to the property covered. The Collector imposed 
an excise tax on the ground that the jewelry had been 
‘leased’? and that the tax was due when the instrument 
was signed. Plaintiff contended that the instrument was 
a conditional sales contract and that the tax was not duc 
until the fnal payment had been made. It was undisputed 


= = 


that the final payment was not made until after the repeal 
of the tax. The Court held that the instrument was in 
fact a conditional sales contract and, hence, no tax was 
due, under the provisions of Regulations 48. The Court 
expressly declined to hold the Regulations invalid as had 
been done in the Carter case, supra, although that case was 
not cited. 


The last cited cases clearly point up the inconsistencies 
and the difficulties which beset both the administrators of 
the law and the taxpayers with reference to when the tax 
became due in the case of a so-called “lease” and in the 
case of a conditional sales contract. With the problems 
raised by these cases in hand, Congress enacted the pre- 
cursor of Section 3440 in Section 618 and Section 3441(c) 
in Section 619(c) of the Revenue Act of 1932, which lat- 
ter was the same as Section 3441(c) except for subsec- 
tion (D), supra. 


The General Counsel of the Bureau of Internal Reve- 
nue was early called upon to determine whether a lease 
fell within the provisions of the sections of the Revenue 
Act ot 1932 last mentioned, and did so in General Coun- 
sel’s memorandum 11,410, reported at length in Cumu- 
lative Bulletin XII-1 at pages 382-384. The General 
Counsel stated the facts. in part, as follows: 


‘Under these contracts the rubber companies, as 
manufacturers, agree to furnish tires and tubes to 
operators of busses at a specified nate per tmle, ine 
manufacturer also agrees to service the tires and re- 
tains title thefeto. “ .* "* 4t is gue opimmion of seins 
office that the tires and tubes covered by the contracts 
are leased within the intent of the Revenue Act and 
are taxable. The operator of the busses agrees upon 
termination of the contract, unless a new contract is 
entered into, fo purchase the tires on the basis of the 
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manutacturer’s price list, less the amount already paid 
under the mileage contract. In the case of damage 
by accident, abuse, or fire the cost of repair is to be 
borne by the bus company. In the case of destruc- 
tion by accident, abuse, or fire the bus company is to 
be charged at the manufacturer’s list price, less mile- 
age paid. | 

“Section 602 of Title IV of the Revenue Act of 
1932 imposes a tax on tires and inner tubes sold by 
the manufacturer, producer, or importer. Section 
618 of the Act provides that: 


“For the purposes of this title, the lease of an 
article shall be considered the sale of such article.’ 


“The questions on which an opinion is requested 
are as follows: 


“Question 1. Should these contracts be considered 
sales contracts or leases? 


Question 2. How should the tax be computed? 
— oe =” (Cltailes supplied?) 


Following these questions are two more, not relevant to 
this case, after which the General Counsel reviews the 
background and legal history of leases generally, and then 
continues : 


“The bailments accomplished by the contracts in 
question are within the purpose of the statute. Tic 
tux is primarily on sales. Leases were also made 
taxable because of thetr similarity to sales. On page 
41 of Senate Report No. 398, relative to the Revenue 
Act ot 1924, it is said: 

“Section /04(a): Since dealers frequently dis- 
pose of goods under a form of contract terms a 
‘lease’, which in reality is a contract for a sale with 
payment by installments, it has been expressly pro- 
vided that the tax herein levied applies to such trans- 
actions.’ 
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“Section 618 of the Revenue Act of 1932 provides 
that for the»purposes;of Title 1V the lease of an 
article shall be considered to be the sale of such article. 
On page 44 of Senate Report No. 665, relating to that 
ieasure it is stated that the foregoing section was 
retained in the law so that the tax could not be evaded 
by a lease contract which does not involve passage 
Otrtuiles 


“The transactions in the instant case may also be 
viewed as contracts for the sale of tires with pay- 
ment by installments measured by the mileage covered. 
By the contracts in question the parties get practically 
the same results that sales would produce. The bus 
company gets the use of the equipment and the manu- 
facturer receives a money compensation approximat- 
ing, it may be assumed, the sale price of the equip- 
ment. 

CK x * * x x x *?) 


(Italics supplied. ) 


After thus so pointedly demonstrating that leases are 
taxable only if sufficiently similar to sales, the memo- 
randum concludes: 


“It is the opinion of this office that tires and tubes 
covered by the contracts are leased within the in- 
tent of the Revenue Act and are taxable. This an- 
swers the first question. The answers to the second 
and fourth questions are indicated by S. T. 496 (C. 
Be X-2, 455) At as Stated therein: 

“The tax on tires anid™tubes supplied Tider a 
mileage contract ts wneurred at the time when such 
tires and tubes are delivered by the*tite ivamiiic- 
turer to his customer and should be computed on thc 
full weight of such articles.’ 


(Italics supplied. ) 
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There can be no question from the foregoing that the 
General Counsel of the Bureau of Internal Revenue, writ- 
ing at the very time of its enactment, entertained serious 
doubt that leases of every type were intended to be in- 
cluded in Sections 618 and 619(c)(1) of the 1932 Act 
(from which Sections 3440 and 3441(c)(1) are derived), 
since he has confined his opinion to “‘leases” which were 
made taxable “because of their similarity to sales.” 


Ot much more important in assistanting the Court to 
decide this case, is the fact that the General Counsel, what- 
ever else may be said, did not decide that Section 619(c) 
(PD). nowe Seetien S441(c)(1) I R. C., wequired a tax 
which is based upon or measured by the total rental pay- 
ments received by plaintiffs. He reviewed and confirmed 
a previous decision by his own office that the measure of 
the tax was that prescribed by Section 602, of the Reve- 
mae ict ef 1932. Simceshe was confronted with and ac- 
tually decided that the forerunner of Section 3441(c)(1) 
I. R. C. should be applied in determining whether a tax- 
able transaction had occurred (4. e. a “leasing” similar to 
a “sale’) and then determined that a different section 
prescribed the measure of the tax, there can be no escape 
from the conclusion that the General Counsel’s ruling was 
that Section 3441(c)(1) does not prescribe a measure of 
the tax and the tax in the instant case must be computed 
as prescribed by some other section. 


From what has been said it is apparent that, if appel- 
lants “leased” their product, and thereby entered into a 
transaction which constituted a “taxable sale’ (I. R. C. 
3440) they did so at either wholesale or retail and, in 
either case. be¢ame subject to the mantifaettmers sales tax 
based on the fair wholesale price of the articles so sold or 
leased. The amount of the tax remains the same what- 
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ever is done, but, if the articles were “leased”, then the 
tax is payable as prescribed by Section 3441(c), Internal 
Revenue Code, whereas if appellants “used” the article 
the whole of the tax became due on the first of the month 
succeeding the month in which the “use” occurred. 


The arguments herein presented not merely harmonize 
the manner in which the tax is to be computed—and to 
agree that the form of the transaction determines the 
quantum of the tax, reflects on the understanding of Con- 
eress—but, the revenue is protected by making the tax 
become due as payments are in fact collected and the in- 
adequacies of prior law are thereby obviated. 


If the article is sold at wholesale the tax is computed 
on the price for which sold. Internal Revenue Code, Sec- 
tion 3441(a). If the article is sold at retail the tax is 
computed on the fair wholesale price. Internal Revenue 
Code. Section 3441(b). If an article is used by the manu- 
facturer thereof the tax is computed on the fair whole- 
sale price. Internal Revenue Code, Section 3444. In all 
cases the tax is due and payable on the first of the month 
succeeding the month in which the taxable transaction 
occurred, Internal Revenue Code, Section 3448 |Ap- 
pendix. infra], the only exceptions to this rule being a 
lease. an installment sale. a conditional sale and a chattel 
mortgage arrangement, in which four cases only, the tax 
is computed as directed by one of the previous Sections. 
but the taxpayer is afforded the privilege, under Section 
3441(c), of paying the tax as the sales price is collected. 


To illustrate: A manufacturer’s fair wholesale price 
on a certain taxable article is $1,000.00; his retail price 
$1,500.00. If the tax rate is 5% and he sells at wholesale 
for cash, the tax 1s $50.00. Likewise, if he sells at re- 
tail, there is no change in the tax rate, and the tax is still 
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$50.00. If, on the other hand, the manufacturer uses the 
article in a business in which he is engaged, the tax is 
computed on the $1,000.00 wholesale price and remains 
$50.00. In each case the tax is due, in full, on the first 
of the next month. If, however, the manufacturer sells 
this article using a conditional sales contract (which is 
classihed the same as a “lease” under Section 3441(c)), 
and, whether such sale is at wholesale or retail, the tax 


would be due and payable as follows: 


Amount of 
clase IDiare 
Wholesale price $1,000.00 
Down payment 100.00 2.08 
Balance $ 900.00 
Add interest, carrying charges, 
ete. ; ~ 100.00 


Total installment payments due $1,000.00 
First month 100.00 4.50 


$ 900.00 
Second month 100.00 4.50 


$ 800.00 
Third through tenth month 800.00 36.00 


Total tax due and payable $50.00 


‘otal money collected $1,100.00 
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Amount of 


Tax,.Dite 
Retail price $1,500.00 

Down payment 100.00 > Shoe 
Balance $1,400.00 

Add interest, carrying charges, 

etc. 150.00 
Total installment payments due $1,550.00 

First month 100.00 5AM 
$1,450.00 

Second month 100.00 3.41 
$1,350.00 

Third through fifteenth month 1,350.00 40.45 

Total tax due and payable $50.00 
Total money collected $1,650.00 


The monthly installments of tax due in the case of the 
sale at retail have been computed by determining what 
portion of the payment is proportionate to the total to be 
paid on account of the fair wholesale price (7. e. $1,000.00 
minus 10/15th of the down payment or $66.67 = $933.33 
— by the number of payments (15) = $62.22 per month 
X the rate of tax ©% ) —33.d1 tax die per mci. 


The illustration points up the fact that in all cases of 
the disposition of the same article—whether by wholesale, 
retail, use, lease, installment sale, conditional sale or chat- 
tel mortgage—a taxable transaction results and that in 
each case the amount of the-taxeas exactly the same. tie 
only difference being that Section 3441(c), Internal Reve- 


—{j— 


nue Code, permits, as it says, the tax to be paid, in the 
cases therein entimerated, as the installments are in fact 
collected. In no case, however, is the tax to be computed 
on the money collected or gross revenue as was done in 
appellants’ case. 


INE 
The District Court Erred When It Determined That 
Appellants Did Not Use Their Product in the 
Operation of a Business in Which They Were 
Engaged Within the Meaning of Section 3444 
of the Internal Revenue Code. 


Appellants concede that they manufacture a taxable 
article and that they “used” various numbers of that article 
—to be exact 81.429 of them—within the meaning of 
Section 344+ of the Internal Revenue Code [R. 54], and 
that they are accordingly liable to an excise tax based upon 
the fair wholesale market value of the articles so used, 
but not upon gross revenue from their whole display 
cervice busiress. 

.\ striking analogy occurs between Section 3444 of the 
Internal Revenue Code [Appendix, mfra] and Section 
Zoo) ol tie Werenue Act of 1932. “The latter section 
concerns deductions from income and provides, in part, 
that such deductions shall include: 

* * a reasonable allowance for the wear and 
tear of property used in the trade or business, includ- 


me a reasonable allowahce for obsolescefice. * * *” 
(Italics supplied. ) 


similar language contained in Section 23(k) of the 
Wes Revenue Act was considered by the Cowrb im ist- 
roedye =. Commmxsioner, S&F. (2d)632°(C. G. AK. 2nd, 


_ 


1937). The facts in that case were that plaintiff acquired 
a winery in 1919, that it was operated only slightly until 
1922, and that from 4922 tonl931 theswmery stood idle, 
and in the latter year was abandoned by plaintiff who 
claimed the entire cost as a loss. The Court held that the 
phrase quoted from Section 23(k) should be read as 
equivalent to ‘devoted to the trade or business” (italics 
supplied), and hence that depreciation was allowable dur- 
ing the period when the winery remained idle. Accord- 
ingly Kittredge was required to deduct the depreciation 
from his baSis “in determining the amount ors lee 
because during the period 1922 to 1931 the idle winery 
was considered by the Court as “devoted to trade or busi- 
ness” and hence “used in trade or business.” 


A similar case is Yellow Cab Co. etc. v. Commissioner, 
24 F. Supp. 993, wherein the cab company purchased tax1- 
cabs in 1931 and placed them in storage from July, 1931, 
to November 30, 1935, because of poor business condi- 
tions, at which latter date the taxicabs were abandoned. 
The Court held that the corporation had intended to use 
the taxicabs during the time they were stored if business 
had improved and, accordingly, that the taxicabs were 
being “wsed in the trade or business” dtitme the perred 
they were in storage and that a deduction for depreciation 
was allowable during that time. The basis of the corpora- 
tion was therefore reduced by the amount of the deprecia- 
tion allowable and the amount of the loss accordingly 
reduced. 


iim construcing Section 230) of te we venice. mre 
1938, the Board of Tax Appeals (now The Vase Camenan 
the United States) said in Jolm D. Frackler v. Comunus- 
sioner, 45 B. al. A. 708 at pase AS: 

“The rule deducible ¢rom the gabowe decigion a, 
that, where the owner of depreciable property devotes 


it to rental purposes and exclusively to the production 
of taxable income, the property 1s used by him in a 
trade or busmcss and depreciation is allowable there- 
on.’ (Italics supplied. ) 


ime decision was alarmed in 133 F. (2d) 509 (C. C. A. 
7th, 1943). 

The Court below tound [R. 24] that “* * * plaintiffs 
have been engaged in the business of manufacturing. sell- 
ies aie leasing certain rubber articles * * *." The 
record discloses that appellants operated a display service 
business, the main purpose of which was to supply meat 
inarkets and butchershops with a decorative service. Ap- 
pellants’ representatives were trained meat display experts 
[R. 62. 63] who not only relieved the butcher of the chore 
of changing tresh greens but also gave practical instruc- 
tion in the display and cutting of meats [R. 48]. Appel- 
Jants conducted a business, in connection with which, and 
asia Wout oi Which. they used a taxable article mantitac- 
tured by them. To paraphrase the language of the Frack- 
ler case. supra: Appellants, as owners of rubber leaf 
decorations. devoted those decorations to rental purposes 
and exclusively to the production of taxable income, and 
the rubber leaf decorations were used by them in a trade 
or business. Jt is true that depreciation is not an issue 
in this case, but there 1s squarely presented the issue of 
whether appellants “used” their rubber leaf decorations 
within the meaning of Section 3444, Internal Revenue 
Code. The definition contained in the Frackler case. 
supra, states the meaning of the word “use” as employed 
by Congress in one section of the Internal Revenue Code 
and no reason 1s apparent why a different definition should 
apply to the same word merely because employed in a 
auieremt section ot the same code. The conclusion is im- 
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escapable that appellants ‘‘used their product in the opera- 
tion of a business in which they were engaged” and, ac- 
cordingly, as prescribed by Section 3444, Internal Revenue 
Code, the tax ‘‘shall be computed” upon the fair wholesale 
price of the articles so used, and the whole amount of such 
tax was due and payable on the first day of the month 
succeeding the month 1n which the use occurred. 


Conclusion. 


It is submitted that the manufacturer's excise tax die 
from appellants was erroneously computed based upon the 
eross revenue derived from the operation of appellants’ 
display service business and that the judgment below, 
which affirmed that method of computation, was in error 
and should be reversed. 


Respectfully submitted, 


Joun T. RILey and 


RICHARD K. YEAMANS, 


Attorneys for Appellants. 


APPENDIX. 


Statutes and Regulations Involved. 


Section 3406, Internal Revenue Code: “Excise TAXES 
IMPOSED BY THE REVENUE Act oF 1941: 


“(a) Imposition.—There shall be imposed on the 
following articles, sold by the manufacturer, producer, 
or importer, a tax equivalent to the rate, on the price 
for which sold, set forth in the following paragraphs 
(including in each case parts or accessories of such 
articles sold on or in connection therewith, or with 
tievcale thereot } : 


*« *K * *K *K *k * 2S 


“(7) Rubber articles —Articles of which rubber 
is the component material of chief weight, 10 per 
centum. The tax imposed under this paragraph shall 
not be applicable to footwear, articles designed espe- 
cially for hospital or surgical use, or articles taxable 
under any other provision of this Chapter.” 


Section 3440" Intermial Reveititte Code: “DEFINITION 
Or sare. (Asvamended by Seetion 553, 1941 Act): 


‘For the purpose of this Chapter the lease of an 
article (including any renewal or any extension of a 
lease or any subsequent lease of such article) by the 
manufacturer, producer or importer shall be consid- 
ered a taxable sale of such article.’’ 


Section 3441. Internal Revenue Code: ‘Sate Price: 


(a) In determining, for the purposes of this chap- 
ter the price for which an article is sold, there shall 
be included any charge for coverings and containers 
of whatever nature, and any charge incident to plac- 
ing the article in condition packed ready for ship- 
ment, but there shall be excluded the amount of tax 


= 


imposed by this chapter, whether or not stated as a 
separate charge. A transportation, delivery, insur- 
ance, installation, or other charge (not required by 
the foregoing sentence to be included) shall be ex- 
cluded from the price only if the amount thereof 1s 
established to the satisfaction of the Commissioner. 


in accordance with the regulations. 
"Cb ) 11 salingatativeliceis 
(1) sold at neta: 
(2) sold on consignment; or 


(3) sold (otherwise than through an arm's 
length transaction) at less than the fair 
market price; the tax under this chapter 
shall (if based on the price for which the 
article 1s sold) be computed on the price 
for which such articles are sold, in the 
ordinary course of trade, by manufac- 
turers or producers thereof, as deter- 
termined by the Commissioner. 


“{c) (1) In the case of (A) a lease, (15 ean 
tract for the sale of an article wherein it is provided 
that the price shall be paid by installments and title to 
the article sold does not pass until a future date not- 
withstanding partial payment by installments. (C) a 
conditional sale, or (D) a chattel mortgage arrange- 
ment wherein it is provided that the sales price shall 
be paid in installments, there shall be paid upon each 
payment with respect to the article that portion of the 
total tax which is proportionate to the portion of le 
total amount to be paid represented by such pay- 


ment, > ao 
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Section 3444, Internal Revenue Code: “Use sy MANu- 
FACTURER, PRODUCER, OR IMPORTER (as amended by Sec. 
553, DO4E Act): 


“(a) li— 


‘“(1) any person manufactures, produces. or im- 
ports snl vartiele (other than«a tire, anher tube. or 
automobile radio taxable under section 3404) and uses 
it (otherwise than as material in the manufacture or 
production of, or as a component part of, another 
article to be manufactured or produced by him which 
will be taxable under this chapter or sold free of tax 
by virtue of section 3442, relating to tax-free sales) : 
or 


“(2) any person manufactures, produces, or im- 
ports a tire, inner tube, or automobile radio taxable 
under section 3404, and sells it on or in connection 
with, or with the sale of, an article taxable under 
section 3403 (a) or (b), relating to the tax on auto- 
mobiles, or uses it; he shall be hable for tax under 
this chapter in the same manner as if such article was 
sold by him, and the tax (if based on the price for 
which the article 1s sold) shall be computed on the 
price at which such or similar articles are sold, in the 
ordinary course of trade, by manufacturers, pro- 
ameers, Or imipoerers thereot, as determined by ‘the 
Commissioner.” 


Section 3448, Internal Revenue Code: “RETURN AND 
PAYMENT OF MANUFACTURERS TAXES. 


(a) Every person lable for any tax imposed by 
this chapter other than taxes on importation shall 
make monthly returns under oath in duplicate and pay 
the taxes imposed by this chapter to the collector for 
the district in which ts located his principal place of 
business or, 1f he has no principal place of business 


aie 


in the United States, then to the collector at Balti- 
more, Maryland. Such returns shall contain such 
information and be made at such times and in such 
manner as the Commissioner, with the approval of the 


Secretary. may by regulations prescribe. 


(b) The tax shall, without assessment by the Com- 
missioner or notice from the collector, be due and 
payable to the collector at the time so fixed for filing 
the retin, = = 


Section 316.5, Treasury Regulations 46 (1940): 


“WHEN . Axor AerHes: 


‘In the case of a lease, an installment sale, a con- 
ditional sale, or a chattel mortgage arrangement, a 
proportionate part of the tax attaches to each pay- 
ment. (See section 316.9.) In case of use ye 
manufacturer the tax attaches at tie time theme. 


begins.” 


Section 316.7. Treasury Regulations 46 (1940): ~Tax 


oN Use py MANUFACTURER, PRODUCER, OR IMPORTER: 


“Tf a person manufactures, produces, or imports an 
article covered by these regulations, except a tire vor 
inner tube, and uses it for any purpose (other than 
as material in the. Mamiihactresorepredichononmwer 
as a component part of, another article mantiactured 
or produced by him which will be taxable or sold free 
of tax under the ,provisions of section S621 sar 
316.22, he shall be ltable for tax with respect 10 the 
use of such article in the same manner as if it were 


sold by him. 


25. 


“If a person manufactures, produces, or imports 
tires and/or inner tubes, and sells them on or in con- 
nection with, or with the sale of, automobiles, taxable 
tractors, or motorcycles, or if he uses. them for any 
purpose whatever, he shall be liable for tax im such 
cases as if such tires and inner tubes were sold by 
him as separate articles. The tax will be computed 
at the rates prescribed by section 3400. (See sections 
1G cOMOrS 162 inclusive.and sectaon 3/6/54.) 


The use by any person, in the operation of a busi- 
ness in which he 1s engaged, of any taxable article 
which has been manufactured, produced, or imported 
by him or his agent, makes such person liable to tax 
on such use. Except in’the case of tires and inner 
tubes the tax will be computed on the basis of the 
fair market price of the article. (See section 316.15.) 
Flowever, the tax on the use of such taxable article 
will not attach in cases. where an individual incident- 
ally manutactures, produces, or imports for his per- 
sonal use or causes to be manufactured, produced. or 


imported for his personal use any taxable article.”’ 


Section 316.9, Treasury Regulations 46 (1940): “Basis 
OF TAX ON LEASEs, INSTALLMENT SALES, CONDITIONAL 
SALES AND SALES UNDER CHATTEL MorTGAGE ARRANGE- 
MENTS: 

“Special provision is made in the law for computing 
taxes due in the case of leases of articles and install- 
ment and so-called conditional sales. The term ‘lease’ 
Micans a continuous right to the possession or use of 


a particular article for a period of time. It does not 


_ 


include the use of an article merely as occasion de- 
inands, but the contract must give the lessee the right 
to possess or use the article, without interruption, for 
a. period of time. 


‘Where articles are leased by the manufacturer, or 
sold under an installment-payment contract with title 
reserved, or under a conditional-sale contract with 
payments to be made in installments, a proportionate 
part of the total tax shall be paid upon each payment 
nade with respect to the article. The tax must be 
returned and paid to the collector during the month 
following that in which such payment is made. 


*K *K * * * * *, >? 


Section 316.15, Treasury Regulations 46: ‘Farr Mar- 
KET Prick #x% Case or Rerary SAEs, CoNsieNitangs, 
ETC.,,GEN BRALLY : 

“The law provides a special basis of tax computa- 
tion where sales are at less than the fair*market price 
and vot at arms feet, “BWwe-tair imager Gricem. 
the price for which articles are sold by manutacturers 
at the place of distribution or sale in the ordinary 
course of trade and in the absence of special arrange- 
ments. A sale is not at arm’s length when made pur- 
suant to special arrangements between a manufacturer 
and a purchaser (as in the case of intercompany 
transactions). When a sale 1s not at arms length 
and the price is less than the fair market price (as 
in the case of intercompany transactions at cost or 
at a fictitious price), the tax is to be computed upon 


a fair market price to be computed by the Commuius- 


eT ae: 


sioner. No deduction from the fair market price as 
determined by the Commissioner is permissible. 


“Where a manufacturer sells articles at retail, the 
tax on his retail sales ordinarily will be computed 
Hpem a price for which similar articles are sold by 
him at wholesale. However, in such cases it must 
be shown that the manufacturer has an established 
bona fide practice of selling the same articles in sub- 
stantial quantities at wholesale. If he has no such 
sales at wholesale, a fair market price will be deter- 
mined by the Commissioner. 


“If a manufacturer sells regularly at wholesale at 
several varying but bona fide rates of discount, ordi- 
narily his average selling price for the smallest whole- 
sale lots will be the basis of tax with respect to retail 
sales. All sales at wholesale are subject to tax on the 


basis of the actual sale price of each article so sold. 


“Tf a manufacturer delivers articles to a dealer on 
consignment, retaining ownership in them until dis- 
posed of by the dealer, the manufacturer must pay a 
fax on the basis of the fair market price, which will 
ordinarily be the net price received from the dealer.” 


